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JURISDICTIONAL STATEMENT

Respondent adopts and incorporates Relators Jurisdictional Statement.

4



STATEMENT OF FACTS

Respondent adopts and incorporates Relators Statement of Facts.



POINTSRELIED ON

RELATORS ARE NOT ENTITLED TO AN ORDER PROHIBITING

RESPONDENT FROM TAKING ANY FURTHER ACTION OTHER THAN

DISMISSING PLAINTIFFS MEDICAL MALPRACTICE ACTION, BECAUSE

THE MALPRACTICE ACTION ISNOT BARRED BY THE TWO-YEAR STATUTE

OF LIMITATIONSUNDER SECTION 516.105, R.SMo., IN THAT



THE GENERAL STATUTE OF LIMITATIONS IN 516.105 BEGINS TO
RUN ON THE DATE OF THE ALLEGED NEGLIGENCE BUT IS
TOLLED TO THE DATE OF DISCOVERY IN A NEGLIGENT FAILURE
TO INFORM CASE.

THE DATE OF NEGLIGENCE PLEADED BY PLAINTIFFS, WHICH
PREDATED FILING SUIT BY ALMOST FOUR YEARS, ISIRRELEVANT
BECAUSE PLAINTIFFS DID NOT DISCOVER THE NEGLIGENT
FAILURE TO INFORM THE RESULTS OF A MEDICAL TEST UNTIL
LESS THAN TWO YEARS FROM THE DATE THE MALPRACTICE
PETITION WASFILED; AND

UNDER SECTION 516.105(2), THE NEGLIGENT FAILURE TO INFORM
EXCEPTION TO THE GENERAL TWO-YEAR STATUTE OF
LIMITATIONS FOR MEDICAL MALPRACTICE ACTIONS IS
APPLICABLE BECAUSE THE EXCEPTION BY ITS PLAIN LANGUAGE
ENCOMPASSES THE SITUATION PRESENTED IN THIS CASE WHERE
A PATIENT ISINFORMED OF ERRONEOUS MEDICAL TEST RESULTS
ONLY TO FIND OUT LATER THE TRUE TEST RESULTS.

Butler v. Mitchell-Hugeback, Inc., 895 SW.2d 15 (Mo.banc 1995)

Green v. Washington Univ. Med. Ctr., 761 SW.2d 688 (Mo.App.E.D. 1988)
Derfelt v. Yocum, 692 SW.2d 300 (Mo.banc 1985)

§516.105, R.S.Mo. (2000)



§ 516.105(2), R.S.Mo. (2000)

RELATORS ARE NOT ENTITLED TO AN ORDER PROHIBITING
RESPONDENT FROM TAKING ANY FURTHER ACTION OTHER THAN
DISMISSING PLAINTIFFS MEDICAL MALPRACTICE ACTION, BECAUSE
THE MALPRACTICE ACTION ISNOT BARRED BY THE TWO-YEAR STATUTE
OF LIMITATIONSUNDER SECTION 516.105, R.S.Mo., IN THAT THE FAILURE
TO INFORM PLAINTIFFS OF THE TRUE MEDICAL TEST RESULTS IS
COVERED BY THE FAILURE TO INFORM EXCEPTION SET FORTH IN
SECTION 516.105(2), EXTENDING THIS EXCEPTION TO CASES WHERE

ERRONEOUSTEST RESULTSARE COMMUNICATED TO A PATIENT WOULD



ONLY REFLECT AN ACCURATE APPLICATION OF THE PLAIN AND
ORDINARY MEANING OF THE EXCEPTION, AND THIS EXCEPTION AS SO
CONSTRUED WOULD NOT RUN AFOUL OF MISSOURI PUBLIC POLICY
BECAUSE IT WOULD ONLY BE A LIMITED “DISCOVERY RULE” AS PER
THE TERMSOF THE STATUTORY PROVISION AND WOULD NOT OPERATE
ASA BLANKET “DISCOVERY RULE.”

18 M.L.W. 433

ARGUMENT?
RELATORS ARE NOT ENTITLED TO AN ORDER PROHIBITING
RESPONDENT FROM TAKING ANY FURTHER ACTION OTHER THAN
DISMISSING PLAINTIFFS MEDICAL MALPRACTICE ACTION, BECAUSE
THE MALPRACTICE ACTION ISNOT BARRED BY THE TWO-YEAR STATUTE
OF LIMITATIONSUNDER SECTION 516.105, R.SMo., IN THAT:

A. THE GENERAL STATUTE OF LIMITATIONS IN 516.105 BEGINS TO

!Respondent’ s Point | argument is a direct response to Relators' point argued in
their brief. Respondent’s Point |1 argument is a direct response to the sole point argued in

the brief of the Missouri Organization of Defense Lawyers as amicus curiae.
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RUN ON THE DATE OF THE ALLEGED DISCOVERY BUT ISTOLLED
TO THE DATE OF DISCOVERY IN A NEGLIGENT FAILURE TO
INFORM CASE.

B. THE DATE OF NEGLIGENCE PLEADED BY PLAINTIFFS, WHICH
PREDATED FILING SUIT BY ALMOST FOUR YEARS, ISIRRELEVANT
BECAUSE PLAINTIFFS DID NOT DISCOVER THE NEGLIGENT
FAILURE TO INFORM THE RESULTS OF A MEDICAL TEST UNTIL
LESS THAN TWO YEARS FROM THE DATE THE MALPRACTICE
PETITION WASFILED; AND

C. UNDER SECTION 516.105(2), THE NEGLIGENT FAILURE TO INFORM
EXCEPTION TO THE GENERAL TWO-YEAR STATUTE OF
LIMITATIONS FOR MEDICAL MALPRACTICE ACTIONS IS
APPLICABLE BECAUSE THE EXCEPTION BY ITS PLAIN LANGUAGE
ENCOMPASSES THE SSTUATION PRESENTED IN THIS CASE WHERE
A PATIENT ISINFORMED OF ERRONEOUS MEDICAL TEST RESULTS
ONLY TO FIND OUT LATER THE TRUE TEST RESULTS.

1 Introduction & Standard of Review
Contrary to Relators assartion, the question presented in this prohibition proceeding

is whether the § 516.105(2), R.S.Mo.?, falure to inform exception to the genera two-year

2Unless otherwise indicated, al references heresfter will be to the Revised Statutes
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datute of limtations is applicable to a dtuation where a patient is erroneoudy informed of a
test result and later discovers the true test result so as to toll the two-year statute of limitations
until the date of discovery of the true and accurate test reult.

The basic purpose of the remedy of prohibition is to confine an inferior court to its
proper juridiction. State ex rel. McCulloch v. Shiff, 852 SW.2d 392, 394 (Mo.App.E.D.
1993). Prohibition serves to prevent a lower court from acting without or in excess of its
juridiction. State ex rel. Dally v. Elliston, 811 SW.2d 371, 373 (Mo.banc 1991). A writ of
prohibition is an extraordinary remedy used to correct and to prevent the exercise of
extrgjudicial power. State ex rel. Missouri-Nebraska Exp., Inc. v. Jackson, 876 SW.2d
730, 733-34 (Mo.App.W.D. 1994).

Missouri courts should employ the writ of prohibition judicioudy and with great
restraint. Derfelt v. Yocum, 692 SW.2d 300, 301 (Mo.banc 1985). The discretionary
authority of this Court to issue a writ of prohibition is exercised when the facts and
circumstances of the case in question unequivocdly demonstrate that there exists an extreme
necessity for preventive action. Absent such conditions, this Court should decline to act.
Derfelt, 692 SW.2d at 301; see also Missouri Dept. of Social Services v. Administrative
Hearing Com'n., 826 SW.2d 871, 873 (Mo.App.W.D. 1992). Prohibition, however, does not
issue to review discretionary trid court rulings unless they amount to an abuse of discretion

SO great as to be an act in excess of jurisdiction and are such as to creste injury which is

of Missouri (2000).
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irremediable on apped. Jonesv. Corcoran, 625 SW.2d 173, 174 (Mo.App.E.D. 1981).

The Court should deny Relators petition for a writ of prohibition in this action. The
facts and circumstances of this case, viewed in ther totaity, plainly demondrate the lower
court acted wdl within its sound discretion to deny Reators unfounded and unsupported
request to have the avil suit dismissed as Fantiffs filed suit within two years of the discovery
of the true and accurate result of the medica test performed by Relators.

2. Section 516.105 Does Not Bar Plaintiffs Action asa Matter of Law

Respondent agrees with Relators contention that § 516.105 provides a generd two-
year limitation for medicad mapractice actions, messuring the darting point of such a period
of limitation from “the date of the occurrence of the act of neglect complained of . . . .” The
satute, however, provides three exceptions to this generd limitations period. Of import to
this case, § 516.105(2) provides:

In cases in which the act of negligence complained of is the
negligent falure to inform the patient of the results of medica tests,
the action for falure to inform shdl be brought within two years of the
date of the discovery of such aleged negligent failure to inform

. except that, no such action shdl be brought for any negligent
falure to inform about the results of medical tests performed more
than two years before August 28, 1999. . ..

Plaintiffs Petition aleges a cause of action against a medica doctor and a corporation
which provided hedth care services through the doctor. (A2, Petition, § 1 — § 7) PHaintiffs
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additiondly dlege Dr. Lazcano peformed the biopsy of Hantiff Lonnie Davidson's
(Davidson) lymph node and andyzed the test results from the same on November 2, 1998.
(A2, Pdition, T 7) Spedficdly regarding Dr. Lazcano's negligence, Rantffs contend he
faled to properly andyze Davidson's lymph node or that he properly anadyzed the lymph node
but faled to communicate the proper result of the test to Davidson's tregting physicians. (A2,
Petition,  8) Mog importantly, Plantiffs allege Davidson was not informed of the true and
accurate test results until October 30, 2000, when he received a letter from his treating
phydscians, dated October 23, 2000, informing him of the true and accurate test results. (A2,
Petition, 1 10)

Under the totdity of these circumstances, PlaintiffS cause of action is governed by §
516.105(2). The testing was conducted and andyzed by Lazcano within two years before
Augus 28, 1999. Lonnie was not informed of the true and accurate test results until October
30, 1998. Thus, Plaintiffs cause of action accrued on October 30, 1998.

Reators ague the cause of action was barred as a matter of law by § 516.105.
(Relators Brief a 14-17) In support of this conclusion, Relators contend Plaintiffs Petition
dleged a falure by Dr. Lazcano to properly diagnose Davidson's lymph node specimen.
(Relators Brief a 15-16) Rdators then rdy on Green v. Washington Univ. Med. Ctr., 761
SW.2d 688 (Mo.App.E.D. 1988), for the propostion that in a falure to diagnose medica
mapractice case the cause of action accrues a the time of the pertinent exam or test which
should have led to the proper diagnoss. Green, 761 SW.2d at 690. From this principle,
Rdators findly contend that Plaintiffs aleged Dr. Lazcano's act of negligence occurred on
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November 3, 1998 — the date he took Davidson's lymph node biopsy and andyzed it.
(Relators Brief a 16) Because Fantiffs dleged the date of negligence as November 3, 1998,
Relators conclude, their cause of action had to be filed by November 3, 2000, to meet the
two-year limitations period of § 516.105. (Relators Brief at 16-17)

This subsection of Reators agument occurs in a vacuum without any consderation
of Respondent’s contention that the medicd mapractice action is not time barred per §
516.105(2). This provison takes the underlying action out of the purview of the generd
medical mapractice statute of limitations.

Furthermore, Relators reliance upon Green v. Washington Univ. Med. Ctr., 761
SW.2d 688 (Mo.App.E.D. 1988), for the propodtion that a cause of action for medica
malpractice accrues on the date of the alleged negligent act or acts, is mideading. In Green,
the plantiff was examined by Dr. Terdl, an internis. As part of the exam, x-rays were taken
of dl portions of plantiffs spine. Dr. Murphy read the x-rays and prepared a report. Dr.
Garet interpreted plaintiff’'s electrocardiogram. Drs. Murphy and Garrett did not see or
examine plantiff a the time of the exam or anytime theresfter. Dr. Terdl lagt saw plaintiff
on September 7, 1984. Green, 761 SW.2d at 689. Nealy three years later, on August 12,
1987, plantff filed suit agang Washington Universty Medicad Center and Drs. Murphy,
Garrett and Terdl. Defendants moved for summary judgment, arguing in part tha the case was
time-barred by the two-year medicad mdpractice statute of limitations. The trial court granted

the motion for summary judgment on the basis that the action was time barred. | d.
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The agppellate court affirmed the trid court's judgment. In doing 0, the agppdlate
court noted that plantff's dams agang defendants were based on “defendants falure to
diagnose a condition which exisged a the time of the physcd exam. The negligent act
complained of therefore occurred on June 29, 1984. PFaintiff’s limitation period commenced
to run on June 29, 1984, a least as to his dams agang Drs. Murphy and Garrett.” 1d. at 690.
The court additiondly noted regarding a particular argument posited by plaintiff — no cause
of action accrued until there was a dinicd manifedation of damage when the kidney stone
descended into the ureter in February or March 1986 — that:

This assertion gpproximates an espousal of the view tha the limitations
period should not begin to run urtil the tort is capable of ascertainment.
Although couched in different language by plaintiff, it is tantamount to
a request adopt a discovery rule in mapractice actions. Except where
foreign objects are left within the patient after surgery, Missouri has
rejected the adoption of a discovery rue for mdpractice actions.
Green, 761 SW.2d at 690.

Relators ignore that the Green opinion was issued prior to the adoption of the
legidative amendment to § 516.105, which added subsection 2 as an exception to determining
when a medica mapractice case accrues. The court's andyss of the case in Green occurred
under that condition in the absence of the falure to inform exception to the generad two-year

limitations period. Since the adoption of that exception, it is entirdy possble it would have
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goplied to the portion of the plaintiff's petition asserting Drs. Murphy and Garrett negligently
faled to inform plantiff of the true and accurate test results in faling to find from the tests
that plantff had cadfied kidney stones in his kidney. Paintiff was not aware of the true and
accurate results of the tests until March 1986 when a kidney stone didodged from his kidney
and obstructed his ureter and left kidney. Green, 761 SW.2d at 689. Plantiff's petition was
filed on August 12, 1987, within two years of the discovery of the true and accurate results of
the medica tests performed. Id.

Respondents agree with Relators to this extent. The dae of negligence dleged in
Fantiffs is November 3, 1998. (A2, Pdition,  8) Had the legidature not adopted the failure
to inform exception to the genera two-year Satute of limitations, Pantiffs action would be
time barred. However, when the case is viewed in light of thetota factsand
crcumdances, it is apparent Plaintiffs properly provided a factual pleading for medica
mapractice under § 516.105(2). By filing suit within two years of the discovery of the true
and accurate results of the biopsy test, Fantiffs are not satutorily barred from bringing suit
againg Rdators.

3. The “Failure to Inform” Exception Applies to Plaintiffs Action
The Exception by its Plain Language Encompasses the Situation
Presented in this Case Where a Patient |Is Informed of Erroneous
Medical Test Results Only to Find out Later the True Test Results.

Respondent agrees with Relators recitation of Missouri’s general legal principles
governing the application of dautes of limitations. Statutes of limitations are favorites of the
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lav. Butler v. Mitchell-Hugeback, Inc., 895 SW.2d 15, 19 (Mo.banc 1995). Statutes of
limitations cannot be avoided unless the party seeking to do so fals drictly within the claimed
exception.  1d. Exceptions to statutes of limitations are to be drictly construed and cannot be
enlarged by the courts upon consideration of apparent hardship. Id.

Respondent, however, has not ignored these principles. Section 516.105(2) does create
a limited exception to the genera two-year datute of limitations. This provison extends the
gatute of limitations in cases where “the act complained of is the negligent falure to inform
the patiient of the results of medica tests” [emphass added] Respondent reasserts herein that
this exception applies not to only to Stuations in which a hedth care provider fals to inform
its patient of test results but aso where a hedth care provider informs its patient of erroneous
test results or failsto inform its patient of the proper test results.

Agan, Respondent agrees with Reaors recitation of Missouri’s legd principles
governing the congruction of Missouri dtatutes. (See Relators Brief a 18) In addition to
these principles, the Court should additiondly condder its opinion issued in Butler wv.
Mitchell-Hugeback, Inc., 895 SW.2d 15 (Mo.banc 1995). In the case, a warehouse owner,
after his warehouse collapsed, brought suit agangt the origind contractor and subcontractors
who huilt the warehouse. The action was brought 11 years after the warehouse was built. The
trid court entered summary judgment in favor of the contractor and subcontractors, ruling that
the action was barred by the 10-year gtatute of limitations set forth in § 516.097. Butler, 895

SW.2d at 17-19.
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This Court noted that § 516.097 edtablished a 10-year limitation on dams for damages
due to a defective or unsafe condition of an improvement on rea property brought aganst a
person whose sole connection with the improvement is in desgning, planning or congructing
the improvement. Id. at 19. However, this Court noted that per 8§ 516.097.4(2) the 10-year
limitations period did not apply if a person conceals any defect or deficiency in the design,
planning or congtruction if that defect or deficiency directly resulted in the defective or unsfe
condition for which the action was brought. Id. On apped, the interpretation of this statutory
exception to the genera Satute of limitations boiled down to whether the word “conceds’
required scienter or culpability. Id.
After dedaring Misouri’s generd rules of statutory congtruction (the same as set forth

in Relators Brief), the Court further found:

“Conceds’ has severd shades of meaning, ranging from “refrain from

reveding’ to the more active “prevent disclosure” But regardless of

which shade one chooses, the word connotes something more than

merdy covering over or not informing. Conced “often implies a

certan desgn or atfulness” [] Had the legidature intended to toll the

datute of limitations of § 516.097 in every case except those relatively

few cases invalving open or uncovered defects or where the owner was

informed of the defect, it could have used those words. However, it did

not. Instead, the Genera Assembly chose a word which carries the

implication of intentional conduct desgned to prevent discovery.
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Butler, 895 SW.2d at 19.

Application of Misouri’s rules of datutory condruction demondtrates the plain,
ordinary meaning of the terms used in 8 516.105(2) demonstrates it encompasses cases where
a hedth care provider fals to inform its patient of the proper, true, accurate results of medica
teting. The word “inform” aso has severd shades of meaning, including “to guide or direct

. to make known . . . to communicate knowledge to . . . to impart information or knowledge.”
Webster’'s Ninth New Collegiate Dictionary 620 (1989). Regardless of which shade is
chosen, “inform implies the imparting of knowledge esp. of facts. . . .” Id. [emphasis added]
Accordingly, falure to “inffoom” as used in 8§ 516.105(2) could mean the failure to
communicate or impart information. This would encompass a dtuation such as that presented
in Weiss v. Rojanasathit, 975 SW.2d 113 (Mo.banc 1998), where the hedth care provided
amply faled to communicate to the patient the results of medicd tests performed. Id. at 116.

Applying the plan and ordinary meaening of “inform,” falure to “infform” as used in §
516.105(2) could equally apply to a dtuation such as that presented in this case where the
hedlth care provided failed to impart factsto Davidson.

It should aso be noted that “[tjhe meaning of a word must depend to some extent on the
context in which it appears.” Butler v. Mitchell-Hugeback, Inc., 895 Sw.2d 15, 19 (Mo.banc
1995). In this case, 8§ 516.105(2) states the exception is applicable in cases where “the act of
negligence complained of is the negligent falure to inform the patient of the results of

medicd tests . . . " The use of “negligent” to modify falure implies that it covers dtuations
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not only where the hedth care provider fals to impat any information or knowledge as to the
result of a medical test, whether the result is favorable or unfavorable, as in Weiss, but aso
where the hedlth care provider misnforms the patient as to test results. Relators’
charge that
Respondent  is
atempting “to
engraft a
‘discovery’
rule to the
datute of limitations in falure to diagnose cases” (Relators Brief at 20) They additionaly
assert Respondent is inviting the Court “to rewrite Section 516.105 to include an ‘erroneous
test results exception.” (Relators Brief a 20)

Respondent readily acknowledges that the Court and Missouri’s appellate courts have
repeatedly hdd that 8§ 516.105 does not provide for a “discovery rule’ in determining when a
medicd malpractice action accrues, except in cases involving foreign objects left in a patient
during surgery. See, eg., Laughlin v. Forgrave, 432 SW.2d 308, 313-14 (Mo.banc 1968);
Green v. Washington Univ. Med. Ctr., 761 SW.2d 688, 690 (Mo.App.E.D. 1988).

With the addition of the failure to inform exception, the legidature has added an additiona
“discovery rule’ exception as it dictates that an action mugt be filed “within two years of the
date of the discovery of such aleged negligent falure to inform . . . .” 8 516.105(2). It is only

this limited “discovery rule’ that Respondent enforced in denying Relators motion to dismiss
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the undelying mdpractice action.  Respondent is not petitioning the Court to creste a
“discovery rule’ for dl falure to diagnose cases. Pantiffs Petition does not dlege falure
to diagnose. Ingtead, Plantiffs contend Dr. Lazcano was negligent in faling to properly
andyze Davidson's lymph node biopsy or that he properly andyzed the same but faled to
communicate the proper results of the test to Davidson's treating phydcian. (A2, Petition,
8) Even if Pantiffs Petition is deemed to assat a cdam for falure to diagnose, it is limited
to the extent of the Statutory exception — cases invalving hedth care providers conducting
medical tedts.

Respondent in no way is encouraging the Court to apply 8 516.105(2) to all cases
involving an dlegation of failure to diagnose a condition. Rather, Respondent urges the Court
to apply the plain, ordinary meening of the dtatutory terms chosen by the legidature. Had the
legidature intended to limit this exception to cases where a hedth care provider completdy
fals to communicate the results of medical testing, good or bad, to a patient it could have so
limited the provison in the language used. However, the legidature chose the word “inform”
which entalls the imparting of knowledge, paticulaly facts. This in turn implies the imparting
of true, accurate and correct test results. Misnforming a patient of test results thus fals
within the exception. If the provison is constricted in the manner proposed by Relators, hedth
care providers in effect would be granted a license to behave as negligatly as they wish,
provided they communicate something to thar patients regarding ther medicd testing,
regardless of whether the information imparted istrue or fase.

4, Application of the Continuing Care Exception to the Two-Year
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Statute of Limitationsfor Medical Malpractice Claims
Respondent cannot deny that Plaintiffs have aleged Davidson was under Dr. Lazcano's
care only on November 3, 1998. (A2, Petition,  7) There are no alegations that Dr. Lazcano
had any further contact with Davidson. Accordingly, Respondent cannot in good faith argue
or mantan tha Reaors are negligent under the continuing care exception to the two-years
gatute of limitations for medicd mapractice actions. See Montgomery v. South County

Radiologists, Inc., 49 SW.3d 191, 194 (Mo.banc 2001)(* [w]here a physician commits an

act of negligence on one specific date, and has no other contact with the patient, the statute

of limitations begins to run on that date (except for the specific exceptions in section

516.105)].

. RELATORS ARE NOT ENTITLED TO AN ORDER PROHIBITING
RESPONDENT FROM TAKING ANY FURTHER ACTION OTHER THAN
DISMISSING PLAINTIFFS MEDICAL MALPRACTICE ACTION, BECAUSE
THE MALPRACTICE ACTION ISNOT BARRED BY THE TWO-YEAR STATUTE
OF LIMITATIONS UNDER SECTION 516.105, R.S.Mo., IN THAT THE FAILURE
TO INFORM PLAINTIFFS OF THE TRUE MEDICAL TEST RESULTS IS
COVERED BY THE FAILURE TO INFORM EXCEPTION SET FORTH IN
SECTION 516.105(2), EXTENDING THIS EXCEPTION TO CASES WHERE
ERRONEOUSTEST RESULTSARE COMMUNICATED TO A PATIENT WOULD
ONLY REFLECT AN ACCURATE APPLICATION OF THE PLAIN AND
ORDINARY MEANING OF THE EXCEPTION, AND THIS EXCEPTION AS SO
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CONSTRUED WOULD NOT RUN AFOUL OF MISSOURI PUBLIC POLICY

BECAUSE IT WOULD ONLY BE A LIMITED “DISCOVERY RULE” AS PER

THE TERMSOF THE STATUTORY PROVISION AND WOULD NOT OPERATE

ASA BLANKET “DISCOVERY RULE.”

In addressing the arguments set forth by the Missouri Organization of Defense Lawyers
(MODL) as amicus curiae, Respondent rdies for the mogt part on the argument set forth
above in Point | and sees no need to reiterate it here.  As submitted above, the application of
8 516.105(2) depends upon its condruction.  Applying the plan and ordinary meaning of its
terms, the provison covers gtuations wherein a hedth care provider fals to impat any
knowledge or information to its patient regarding medical test results as well as dStuations
where a hedth care provider mignforms its patient of medica test results In so construing
the exception, Respondent is not imploring this Court to adopt a broad, dl-encompassing
“discovery rule” but rather to gpply the limited discovery rule contained in this subsection of
the statute of limitations per the terms chaosen by the legidature.

Respondent agrees with MODL as to the higory of Missouri’s datute of limitations
regarding medicd mdpractice actions. Hedth care providers have been treated differently in
Missouri than other possble tortfeasors and changes have been made to the medica
malpractice dsatutes in an effort to make avalable and affordable hedth care services in
Missouri.

Respondent disagrees however with MODL’s argument set forth under the heading

“Current Hedthcare Crigs” It is not widdy known that Missouri is “currently undergoing
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gonificant  tort reform to curtal the skyrocketing medicd madpractice insurance premiums
of hedthcare providers” (MODL Brief & 18) Rather, it is widdy known that given the change
in control of the Missouri Generd Assembly they are continualy atempting to change much
of Missouri’s tort-related legidation.  Furthermore, House Bill No. 1304 was passed, and it
isamog certain the current governor of Missouri will veto the same. 18 M.L.W. 433.

Additiondly, MODL argues that 8§ 516.105(2) should be restricted in gpplication — at
the expense of the plain, ordinary meaning of the terms used in the provison — in order to
sem the hedth care cigs in Missouri and help reduce the insurance premiums hedth care
providers pay for ligbility coverage. It should be noted however that any such “criss’ as it
pertains to medical mapractice clams is smply nonexistent. On April 16, 2004, the Missouri
Insurance Department found that fewer medicad mapractice dams were filed in 2003 than in
any other year snce many medicd malpractice laws were revised in 1986. 18 M.L.W. 433.
Such dams fdl by 16.4 percent. Moreover, the top three physicians insurers in Missouri dl
posted profits in 2003 while raisng rates from 19 to 82 percent. Id. Consequently, if there
is a current hedth care crids in Missouri it clealy can be attributed to such insurance

companies gouging tactics regarding premiums.
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CONCLUSION
For the reasons st forth above, Respondent prays that this Court enter its judgment
quashing the preliminary writ in prohibition.
Respectfully submitted,

DANIEL L. MOHS

Danid L. Mohs #44495
Of Couns

THE STOKELY GROUP, L.L.C.
4387 Laclede Avenue

St Louis, Missouri 63108
(314) 531-1333 Teephone
(314) 531-1011 Facamile

William M. Wunderlich #23302
WILLIAM M. WUNDERLICH &
ASSOCIATES

1504 Gravois

High Ridge, Missouri 63049

(636) 677-5669 Telephone
(636) 677-8820 Facamile

Attorneys for Respondent
The Honorable Mark D. Seigdl

25



CERTIFICATE OF COMPLIANCE

The undersgned hereby certifies:

1.

This brief conforms with the length limitations set forth in Missouri Supreme
Court Rule 84.06(b);

This brief was prepared udng “Times New Roman” font, a proportiona font, in
Corel WordPerfect Version 11.0;

The number of wordsin this brief is 4,753; and

The disk served with the requisite number of briefs on this Court and the disk
served with the requiste number of briefs to Respondents attorney have been

scanned for viruses and are virus-free.

Danid L. Mohs

26



CERTIFICATE OF SERVICE

Signature below hereby certifies that two true and accurate copies of the foregoing
Respondent’s Brief and one copy of the brief contained on a disk were sent on this 27" day of

April, 2004, viathe United States Postal Service, firgt-class, postage prepaid, to:

T. Michad Ward

BROWN & JAMES, P.C.
1010 Market Street, 20" Floor
St Louis, Missouri 63101

Attorneysfor Relators
Oscar Lazcano and WCP Pathology, Inc.

Robyn Greifzu Fox

Catherine Vde Jochens
MOSER & MARSALEK, P.C.
200 North Broadway, Suite 700
St Louis, Missouri 63102

Attorneys for Missouri Organization of Defense Lawyers
AsAmicus Curiae

The Honorable Mark D. Seigel
Circuit Court Judge, Divison 3
. Louis County Courts Building
7900 Carondelet Avenue
Clayton, Missouri 63105

Respondent

Danid L. Mohs

27



